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1568 Montgomery Highway, Inc.

City of Hoover, a municipal corporation

Appeal from Jefferson Circuit Court
(Cv-05-223)

BOLIN, Justice.
The defendant, 1568 Montgomery Highway, Inc., d/b/a
"Nancy's Nook,"™ "Nancy's Love Stuff," and/or "Love Stuff”

({hereinafter "Love Stuff"), appeals from the fTrial court's
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judgment upholding § 13A-12-200.2, Ala. Code 1975, against a
constituticonal challenge.

Facts and Procedural History

On January 14, 2005, the City of Hoover ("Hoover™) sued
Love Stuff in the Jefferson Circuit Court alleging that Love
Stuff was an "adult-only enterprise” and that it had viclated
§ 13A-12-200.5(4), Ala. Code 1975, a part of the Alabama Anti-
Obhscenity Enforcement Act, & 13A-12-200.1 et seqg., Ala. Code
1975 ("the Act"}), which had also been incorporated into the
Hoover municipal code. Secticon 12A-12-200.5(4) provides:

"{4}y It shall bhe unlawful for any person to
operate an adult bookstore, adult movie house, adult
video store, or other form of adult-only enterprise
within 1,000 feet of a church, place of worship,
church bookstore, public park, public housing
project, daycare center, public or private school,
college, recreation cgenter, skating rink, wvideo
arcade, public swimming pool, private residence, or
any other place fregquented by minors. Any person who
violates this subsection shall be guilty of a
misdemeanor and, upon conviction, shall be punished
by a fine of not more than ten thousand dollars
($10,000) and may also he imprisoned in the county
jail for not more than cne year."

Hoover further alleged that Love Stuff is located within 1,000
feet of 2 places of worship, a day-care center, 72 play-

grounds, 20 private residences, and 3 apartment complexes.
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Hoover sought a Jjudgment declaring that Love Stuff was
operating an "adult-conly enterprise” within the meaning of the
Act and that Love Stuff had violated & 13A-12-200.5(4} and the
Hoover municipal code. It further alleged that the operaticn
of the business constitutes a nuisance and sought an abatement
of the nuisance.

On Marxch 4, 2005, Hcover amended 1ts complaint to add a
count seeking a Jjudgment declaring that Hoover would be in
violation of the law if 1t granted Love Stuff's pending
request for a sign permit. Hoover alleged that, because Love
Stuff was operating in wviclaticn of § 13A-12-200.5(4), "the
issuance of a sign permit by [Hoover] for an unlawful business
would be a violation of the law."

On March 9, 2005, Love Stuff filed an answer and asserted
certain affirmative defenses; 1t alsc filed a counterclaim,
Love Stuff contended that the term "other form c¢f adult-only
enterprise," as set cut in & 123A-12-200.5(4), was not defined
in the Act and that the term was unconstitutionally wvague and
overly broad under the Alabama and United States
Constituticns. Love Stuff "on behalf of 1itself and its

customers" alleged in its counterclaim that the statutory ban
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on the sale of sexual alds at § 13A-12-200.2(a} {1} through (3)
was a violation ¢of the Ninth Amendment te the United States
Constitution and Art. 1, & 36, of the Alabama Constituticn of
1901. Love Stuff adopted by reference the challenge to the
Act that had been filed by the plaintiffs in the federal court

in Williams wv. Pryor, No. 98-3S-1938-NE,- Love Stuff also

sought to compel the l1ssuance of a sign permit. The Alabama
Attorney General was notified of the constitutional challenge
to the Act.

On June 30, 2005, Love Stuff filed a summary-Jjudgment
motion on 1its counterclaims, asserting that the phrase "other
form of adult-only enterprise" was unconstituticnally wvague

and overly broad; that the ban on sexual aids 1in & 13A-12-

200.2 was unconstitutional; and that Hoover should be
compelled to issue a sign permit. Hoover and the attorney
general filed briefs 1in cpposition to the motion. On

September 27, 2005, the trial court denied the motion. With
regard to Love Stuff's constitutional challenge to & 13A-12-

200.2, the trial court stated:

'"The initial decision by the federal district court in
this extended litigation 1igs published at 41 F. Supp. 2d 1257
(N.D. Ala. 1999). This series of litigation 1is discussed
infra.
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"This Court tLherefore regards the challenge to
Ala. Code [1975,] & 13A-12-200.2 as the same as that
presented in the pending litigation bhefore U.S.
District Judge C. Lynwood Smith, Jr. Given the
extensive history of that litigation, this Court
defers a decisicon regarding the <ontcurs of any
privacy/due process rights implicated by application
of Ala. Code § 13A-12-200.2. We will wait to see
what Judge Smith, and the Eleventh Circuit, decide
on this ilssue."”

Following a bench trial, the trial court entered the
following order on November 2, 2007:

"The trial of this case began on Octoker 9,
2007, and continued for several days thereafter.
The trial was on a non-jury hkasis, with the
undersigned serving as the trier-cf-fact. In that
capacity, the undersigned had full opportunity to
observe and gauge the c¢redibility of those who
testified. Many exhibits were admitted into
evidence, moreover. Finally, the undersigned toured
the premises of the business in question,
accompanied by the court reporter, a videographer,
and counsel for all parties. This order comes after
consideraticn of all the evidence in this matter.

"Findings of Fact

"Since late 2004, the defendant, 1568 Montgomery
Hwy., Inc., has operated a stcocre within the city
limits of Hocover. The defendant's store is licensed
as Nancy's Nook, but 1s known more cclloguially by
its product name of 'Love Stuff.' The target market
for Love Stuff consists of females, ages 32-52.,

"Initially, Love S3Stuff admitted only those
having a wvalid identificaticon showing they were at
least 18 years of age into the store. At some point
thereafter, Love Stuff changed its policy and began
admitting all customers 1into the stocre premises,
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instead restricting access to only a particular room
(referred to as 'Area B' during the trial of this
case) to those at least 18 vears old., In Area B are
items that Lhis Court has no trouble characterizing
as hard-core, adult-only material to which no child
should be exposed. Area B constitutes from 26% to
29% of the sales space 1in Love Stuff's premises.
The items in Area B constitute anywhere from 32% to
36% of Love Stuff's inventory, depending on whether
one useg an average cost or a retail value basis for
this determination.

"Accessible to all customers are the other rooms
in which footwear and clothing (such as costumes,
lingerie, and hosiery) and dress accessories are
sold, along with magazines and bkooks with adult
content, and wvariocus lubricants, massage ocoils, and
lotions, among other items. There are some items
outside Area B that this Ccurt might characterize as
adult-only. Most, if not all, of the boocks for =sale
are unqgquestionably adult-only, for example, although
the bcoks (and magazines}) are shrink-wrapped and
therefore incapable of being reviewed priocr to
purchase. During its tour, the Court occasionally
wondered whether other items 1n Love Stuff's
generally available displays weren't better suited
in Area B. Because there 15 no claim here that Love
Stuff is wviolating Ala. Code & 13A-12-200.2 or §
13A-12-200.51(2y), however, this observation is
immaterial t¢ the Court's adjudication of the
merits, other than factoring intc an analysis of
what portion of the store's products is unsuitable
for minors,

"It is undisputed that Love &Stuff 1is within
1,000 feet of churches, playgrounds, a daycare
center, and private residences. 1Its locaticon raises
the issue of whether Love Stuff stands in viclation
of Ala., Code § 13A-12-200.2(4), discussed below,.
The Court does note, however, that Love Stuff
operates out cof a stand-alone building located on
U.5. Highway 31. It is not in a mall or shopping
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center, and 1ts location 1s not conducive to
pedestrian traffic. According to trial testimony,
the only ¢hildren who come in are typically infants
or very small toddlers brought by their parents who
want to shop. Other than that, the Court can
envision curious teenagers driving to Love Stuff as
a destination spot.

"Love Stuff's Expert Evidence

"During trial, the Court received, over the
objections of the City of Hoover and the State of

Alabama, the testimony oI +Ltwo expert witnesses
called by Love S&Stuff, Dr. Rachel Maines and Dr.
Theodore Cole., Dr. Maines testified <¢oncerning the

history of wvarlous sexual devices, 1including the
invention of certain devices by doctors in the 19th
and early 20th centuries for use 1n ftTreating
diagnosed cases of hysteria in wcocmen. Dr. Cole, who
until recently was licensed as a medical doctor, was
allowed to testify concerning his work o¢over many
years with patients, both with and without
disabilities, and the use of variocus sexual aids and
devices 1in c¢onjun¢tion with conditicons affecting
healthy sexual functioning.

"At this juncture, it is necessary to address
certain motions regarding these witnesses. The City
of Hoover and the State first obkjected to the
admission of their testimony on the grounds of
relevance. That obkjection was overruled at trial
because of possible relevancy to the defendant's
counterclaims, one of which focuses on Ala. Code §
13A-12-200.2. The City of Hoover and the State
subsequently objected to the admissicn of Dr. Cole's
testimony because Dr. Cole was no longer a licensed
doctor when he testified, having let his license
lapse. The Ccurt now overrules this objection,
finding nothing outside the c¢onfines of medical
malpractice litigaticon that would require a medical
license in order for a physician to testify about
his past experiences, and resulting expertise, as an
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expert under Rule 702 of the Alabama Rules of
Evidence. 1In this regard, the Court finds that Ala.
Code & 34-24-50, on which the City of Hoover and the
State rely, 1s inapposite because Dr. Cole was not
rendering any advice regarding the care and
treatment of any particular patient.

"In any event, after considering the claims and
issues in the case, the Court regards this expert
testimony as being of little consequence.
Ultimately, this testimony goes to support the view
that any sexual device or toy can, in particular
cases, have some medical benefit. - That just goes to
say that any sexual device can, 1in a particular
situation, have a medical purpose in assisting one
who might octherwise encounter difficulties in his oz
her pursuit of a happy sex life. That same device,
however, can alsc be used as a purely rec¢reational
toy to spice up the sex life of cne who has no
significant physical or emctional difficulties in
the bedroom. It 1s impossible to generally place
these devices in one category or the other -- 1t all
depends on the individual using the device. The
Court need not worry akout this problem, for it does
not impact adjudication of +the gpecific c¢laims
raised by the parties in this action.

"Legal Analysis

"The City oI Hoover raises c¢laims seeking a
declaratory Jjudgment that Love Stuff i1s viclating
Ala. Code § 13A-12-200.5(4) and that it is therefore
a puklic nuiszsance. Love Stuff's first counterclaim
seeks a declaration that this statute isg
unconstitutionally vague. LAla. Code & 132a-12-
200.5(4) provides the following:

"'Tt shall be unlawful for any person
to operate an adult bookstore, adult movie
house, adult video store, or other form of
adult-only enterprise within 1,000 feet of
a church, place of worship, church
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bookstore, public park, public housing
project, daycare center, public or private
school, college, recreation center, skating
rink, wvideo arcade, public swimming pool,
private residence, or any other place
freguented by minors. Any person who
violates this subsection shall be guilty of
a misdemeanor and, upon conviction, shall
be punished by a fine of not more than ten
thousand dollars ($10,000) and may also be
imprisoned in the county jail for not more
than one vyear.'

"Throughout this case, counsel for the City of
Hoover and for the State repeatedly characterized
this case as a zoning dispute. For purposes of
statutory construction, however, the Court must
recognize tThat Ala. Code & 13A-12-200.5(4) 1s a
criminal statute, with anyone found in wviclation
thereof subject to prosecution for committing a
misdemeanor, While Hoover and the State further
argue that the Court should interpret this statute
as it would any other statute, given that this is a
civil case rather than a ¢riminal presecution, the
Court disagrees. What matters i1s not the nature of
the proceeding but the nature of the statute being
scrutinized. Regardless of the claimsg at issue here,
the Court finds that close scrutiny is required when
interpreting a <¢riminal statute. For this reason,
this Court follows the rule of construction that
'criminal statutes are Lo be strictly construed in
favor of those persons sought to be subjected to
their o¢peration, i.e., defendants.’ Ex parte
Bertram, 884 Sc.2d 889, 891 (Ala. 2003), citing
Schenher v. State, 38 Ala. App. 573, 80 So. 2d 234
(1956) .

"Ultimately, of course, the task is tec figure
out what the Alabama Legislature meant in enacting
Ala. Code § 13A-12-200.5(4). As the Supreme Court
has put it, '[t]he polestar of statutory
construction 1s to ascertalin and give effect t¢ the
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Legislature's intent 1in enacting a statute.’ Ex
parte Berrvhill, 801 So. 24 7, 10-11 (Ala. 2001y,
gquoting Norfolk §. Rv. v. Johnson, 740 So. 2d 32%2,
396 (Ala. 1999).

"With no dispute that Love Stuff is within 1,000
feet o0f churches, playgrounds and other areas
frequented by minors, the crux here is whether Love
Stuff is an 'other form of adult-only enterprise,’
as sect out in & 13A-12-200.5(4). In analyzing this
issue, the Court first turns to another well-known
merchant of Hoover, the Books-A-Million bhookstore,

"Among the exhibits introduced at trial are a
number of books and magazines that were acquired
from the Hoover Books-A-Million stozre. The books
include those with the following titles:

"The Little Bit Naughty Book of Sex Toys

"Em and Lo's Sex Toy

"K-I-5-5 Guide to Sex

"Great Sex Tips

"Sex Play

"The Many Joys of Sex Toys

"XXX Sex ... Tonight

"Many of these books c¢ontalin guite graphic

discussion and accompanying vhotographs or
illustraticns of sexual conduct. Such publications
should not bhe made availakle to c¢hildren. The

testimony was that these books are nevertheless 1in
plain sight of all Books-A-Millicon customers, adult
and children alike, with no effort made to shield
them or prevent anyone from thumbing through them at
that store.

10



1070531

"There 13 no contention, however, that Books-A-
Millicon is an adult bookstore. Why? Because adult
books such as those listed above constitute a very
small percentage of Bookg-A-Million's overall
inventory. Under Ala. Code & 13A-12-200.1, an
'adult bookstore’ is defined as a commercial
establishment in which bocks or other medium
depicting sexual conduct 'constitute substantially
all of 1its stock or 1dinventory.' While no one
contends that a book superstore like Boocks-A-Million
is an 'adult bookstore,' the problem is that the
word 'substantially' is not defined. What if such
books constituted 60% of a bockstore's inventory --
is that substantial enough to throw the business
into this category? What about 403% or 20%°? NG
guldance 1s given as to where to draw the line.

"The proklem 1is compounded here bhecause the
parties agree Lthat Love Stuff is to ke categorized
as an 'other form of adult-conly enterprise,’' as that
term is found 1n Ala. Code & 132-12-200.5(4).
Unlike 'adult boockstore,' the ferm 'other form of
adult-only enterprise' is not defined at all. In a
prior order, this Court concluded that given the
complete absence of a definition, the most logical
way to define the term 'other form of adult-only
enterprise’ is to analogize to adult bookstores and
video stores (which are defined terms), requiring
the focus to be on the business'|[s] inventory
{keeping 1In mind the inherent difficulty in
determining what 'substantially' means).

"Tf Love Stuff did not have the items found in
'"Area B,' the Court sericusly doubts that there
would be a dispute between the parties. The items
in other parts of the store, while perhaps describhed
by adjectives such as racy, suggestive or risque, do
not rise to the level of 'obscene,' as that term 1is
defined 1in Ala. Code § 13A-12-200.1. Further, most
do not fall within the definition of items that are
'"harmful to minocrs,' as also defined in that statute
{althcough there may be a debhate on that point with

11
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regard to a few items). Both of these defined terms
appear to be carefully crafted in order to bring the
statute into compliance with constitutional
reguirements. A provoeocatlive French Maid cogstume or
some warming personal lubricant gel (alsco available
at Wal-Mart, ac¢cording to trial testimony) simply
does not meet these definitions even though a parent
might not desire such i1tems displayed where his
children c¢an see them.

"As recognized above, The hard-core, adult items
in Love Stuff constitute roughly 32% to 36% of its
overall i1nventory. With that finding of fact,
however, the Court has no way of knowing whether the
Legislature intended for this percentage to
constitute a substantial enough portion cof inventory
to permit defining Love Stuff as an 'other form of
adult-only enterprise.’

"The City of Hoover and the State urge the Court
to look at other factors, too. The Court does not
know, however, 1if the Legislature intended for such
other factors to form part of the calculation in
defining this term. Should Love Stuff's advertising
be examined? Even 1f 1t did so, the Court cannot
conclude that such advertising emphasizes an adult-

only business. There is no explicit mention of the
term 'Adult Only' or of any well-known notation such
as 'XXX.!

"Should the Court lcocok at the data on what

percentage of floor space is devoted TO
unguestionably adult-only material? The answer --
from 26% to 29% -- coffers no more guidance than the

data on inventory.

"What about the fact that Love Stuff restricts
access to Area B? That fact simply reflects that
Love Stuff does offer for =sale some adult-only
merchandise and that Love Stuff takes steps Lo
ensure that children are not exposed tcoc the hard-
core items (although it is cpen to debate whether

12
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some of the items 1in general display areas should
also fall under this restriction).

"Hoover and the S5State further argue that Love
Stuff is an adult-only enterprise because all items
are for adults only, with nothing in the store
intended to be sold for minors. This argument goes
too far, however. The fact that shoes, for example,
are s0ld in only adultf sizes cannot be used to bring
Love Stuff within the "adult-conly enterprise!
definition any more than well-known and highly
reputable c¢lothing stores that cater to an adult
clientele by offering only adult sizes.

"The Court now turns to Scott v. State, 917 So.
2d 159 (Ala. Crim. App. 2005), in which the Court of
Criminal Appeals examined at some length the void-
for-vagueness doctrine invelving c¢laims against
another section of the Alabama Obscenity Enforcement
Act. The appellant there unsuccessfully argued that
Ala. Code § 13A-12-200.11 was void for wvagueness
because the terms 'business establishment,' 'for
entertainment purposes, 'and 'allow! are not
specifically defined in that statute, and the
statute does not menticon obscenity.”

"In Scott, the Court of Criminal Appeals
recognized Lthe vold-for-vaguenesss doctrine as
follows:

"'As generally stated, the void-for-
vagueness doctrine requires that a penal
statute define the ¢riminal offense with
sufficient definiteness that ordinary
people can understand what conduct 1is
prohibited and in & manner that does not
encourage arbitrary and discriminatory
enforcement. ... A statute challenged for
vagueness must therefore he scrutinized to
determine whether 1t provides both fair
notice to the public that certain conduct
is proscribed and minimal guidelines to aid

13



1070531

officials in the enforcement of that
proscription ....'

"519 So. 2d at 170-71 (citatiocons omitted).

"After recognizing that nct every ambiguity
rises to the level of a constitutional infirmity,
the Scott court Then provided the following
guidance:

"'"The Judicial power to declare a
statute wvoid for wvagueness "should be
exercised only when a statute 1s sc
incomplete, so irreconcilably conflicting,
or so vague or indefinite, that it cannct
be executed, and the court 1s unakle, by
the application of known and accepted rules
of construction, tTo determine, with any
reasonable degree of certainty, what the
legislature intended." Jansen v. State ex
rel, Downing, 273 Ala. 166, 170, 137 So. 2d
47, 50 (1%62}).°"

"Td. at 171-72 (citation omitted).

"If Ala. Code & 13A-12-200.11 were implicated
here, as 1t was 1n the S3cott decision, the task
would be an easy one. One may readily ccnclude, fozx
example, that an adult c¢lub in which nude women
entertain patrons by pole-dancing falls afoul of
this law. The matter here 1s more complex, however.
While Love Stuff clearly sells a number of items
that are for adults only, this Court lacks anvy
standards to decide whether it 1s an 'other form of
adult-only enterprise.’

"For these reasons, the Court must conclude that
Ala. Code § 13A-12-200.5(4) 1s toc wvague to pass
constitutional muster. That being so, the City of
Hoover cannot rely wupcon 1t to have Love Stuff
declared a public nuisance.

14
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"In its second counterclaim, Love Stuff asks to
have Ala. Code § 13A-12-200.2 (which generally bans
the sale of sex toys}) deemed unconstitutional. This
provigsion of the Alabama Code was held to be
constitutional in Williams v. Morgan, 478 F.3d 131¢
{(11th Cir. 2007}, which decision the U.S. 3upreme
Court has recently declined Lo review. This Court
finds no basis to hold to the contrary, and further
finds that the statute withstands any argument of
unconstitutionality under the Alabama Constitution.

"Finelly, the parties joust over the issue of a
sign permit. The City of Hoover's Lthird claim seeks
a declaration that it has no obligation to issue a
permit given that Love Stuff stands in violation of
the Alakbama Code and Hoover's local ordinance. In
response, Love Stuff's third counterclaim seeks an
order directing the City of Hcover to issue such a
permit. It appears that the only reason to deny
Love Stuff a sign permit is if it were viclating the
law, since it has already oktained, and currently
malintalins, a busliness license. Based on the above
rulings, however, this Court cannot find that Love
Stuff is in violation of any enforceable law. Love
Stuff's counterclaim with respect Lo a sign permit
is therefore due to be granted.

"Conclusion

"This Court does not take issue with the general
proposition that zZoning restrictionsgs may take into
account factors such as public safety, morals and
general welfare., Ala. Code § 13A-12-200.5(4) is not
a zoning regulation, however; 1t 1s & criminal
statute. Nor does this Court deny that the State
may generally proscribe as 1llegal activities deemed
obscene or harmful to the children of this State.
Efforts to do so, however, must be with precision
and clarity in order to accomplish the desired goals
while recognlzing every citizen's constitutional
right to know what conduct is deemed criminal.
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