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C i t y of Hoover, a municipal c o r p o r a t i o n 

Appeal from J e f f e r s o n C i r c u i t Court 
(CV-05-223) 

BOLIN, J u s t i c e . 

The d e f e n d a n t , 1568 Montgomery Highway, I n c . , d/b/a 

"Nancy's Nook," "Nancy's Love S t u f f , " a n d / o r "Love S t u f f " 

( h e r e i n a f t e r "Love S t u f f " ) , a p p e a l s f r o m t h e t r i a l c o u r t ' s 
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judgment u p h o l d i n g § 13A-12-200.2, A l a . Code 1975, a g a i n s t a 

c o n s t i t u t i o n a l c h a l l e n g e . 

F a c t s and P r o c e d u r a l H i s t o r y 

On J a n u a r y 14, 2005, t h e C i t y o f H oover ("Hoover") s u e d 

Love S t u f f i n t h e J e f f e r s o n C i r c u i t C o u r t a l l e g i n g t h a t Love 

S t u f f was an " a d u l t - o n l y e n t e r p r i s e " and t h a t i t had v i o l a t e d 

§ 1 3 A - 1 2 - 2 0 0 . 5 ( 4 ) , A l a . Code 1975, a p a r t o f t h e Alabama A n t i -

O b s c e n i t y E n f o r c e m e n t A c t , § 13A-12-200.1 e t s e q . , A l a . Code 

1975 ("the A c t " ) , w h i c h had a l s o been i n c o r p o r a t e d i n t o t h e 

H o over m u n i c i p a l c o d e . S e c t i o n 13A-12-200.5(4) p r o v i d e s : 

"(4) I t s h a l l be u n l a w f u l f o r any p e r s o n t o 
o p e r a t e an a d u l t b o o k s t o r e , a d u l t movie h o u s e , a d u l t 
v i d e o s t o r e , o r o t h e r f o r m o f a d u l t - o n l y e n t e r p r i s e 
w i t h i n 1,000 f e e t o f a c h u r c h , p l a c e o f w o r s h i p , 
c h u r c h b o o k s t o r e , p u b l i c p a r k , p u b l i c h o u s i n g 
p r o j e c t , d a y c a r e c e n t e r , p u b l i c o r p r i v a t e s c h o o l , 
c o l l e g e , r e c r e a t i o n c e n t e r , s k a t i n g r i n k , v i d e o 
a r c a d e , p u b l i c swimming p o o l , p r i v a t e r e s i d e n c e , o r 
any o t h e r p l a c e f r e q u e n t e d by m i n o r s . Any p e r s o n who 
v i o l a t e s t h i s s u b s e c t i o n s h a l l be g u i l t y o f a 
m isdemeanor and, upon c o n v i c t i o n , s h a l l be p u n i s h e d 
by a f i n e o f n o t more t h a n t e n t h o u s a n d d o l l a r s 
($10,000) and may a l s o be i m p r i s o n e d i n t h e c o u n t y 
j a i l f o r n o t more t h a n one y e a r . " 

H o over f u r t h e r a l l e g e d t h a t Love S t u f f i s l o c a t e d w i t h i n 1,000 

f e e t o f 2 p l a c e s o f w o r s h i p , a d a y - c a r e c e n t e r , 2 p l a y ¬

g r o u n d s , 50 p r i v a t e r e s i d e n c e s , and 3 a p a r t m e n t c o m p l e x e s . 
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Hoover s o u g h t a judgment d e c l a r i n g t h a t Love S t u f f was 

o p e r a t i n g an " a d u l t - o n l y e n t e r p r i s e " w i t h i n t h e meaning o f t h e 

A c t and t h a t Love S t u f f had v i o l a t e d § 13A-12-200.5(4) and t h e 

Hoover m u n i c i p a l c o d e . I t f u r t h e r a l l e g e d t h a t t h e o p e r a t i o n 

o f t h e b u s i n e s s c o n s t i t u t e s a n u i s a n c e and s o u g h t an abatement 

o f t h e n u i s a n c e . 

On M a r c h 4, 2005, Hoover amended i t s c o m p l a i n t t o add a 

c o u n t s e e k i n g a judgment d e c l a r i n g t h a t H oover w o u l d be i n 

v i o l a t i o n o f t h e l a w i f i t g r a n t e d Love S t u f f ' s p e n d i n g 

r e q u e s t f o r a s i g n p e r m i t . Hoover a l l e g e d t h a t , b e c a u s e Love 

S t u f f was o p e r a t i n g i n v i o l a t i o n o f § 1 3 A - 1 2 - 2 0 0 . 5 ( 4 ) , " t h e 

i s s u a n c e o f a s i g n p e r m i t by [ H o o v e r ] f o r an u n l a w f u l b u s i n e s s 

w o u l d be a v i o l a t i o n o f t h e l a w . " 

On M a r c h 9, 2005, Love S t u f f f i l e d an answer and a s s e r t e d 

c e r t a i n a f f i r m a t i v e d e f e n s e s ; i t a l s o f i l e d a c o u n t e r c l a i m . 

Love S t u f f c o n t e n d e d t h a t t h e t e r m " o t h e r f o r m o f a d u l t - o n l y 

e n t e r p r i s e , " as s e t o u t i n § 1 3 A - 1 2 - 2 0 0 . 5 ( 4 ) , was n o t d e f i n e d 

i n t h e A c t and t h a t t h e t e r m was u n c o n s t i t u t i o n a l l y vague and 

o v e r l y b r o a d u n d e r t h e Alabama and U n i t e d S t a t e s 

C o n s t i t u t i o n s . Love S t u f f "on b e h a l f o f i t s e l f and i t s 

c u s t o m e r s " a l l e g e d i n i t s c o u n t e r c l a i m t h a t t h e s t a t u t o r y ban 
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on t h e s a l e o f s e x u a l a i d s a t § 1 3 A - 1 2 - 2 0 0 . 2 ( a ) ( 1 ) t h r o u g h (3) 

was a v i o l a t i o n o f t h e N i n t h Amendment t o t h e U n i t e d S t a t e s 

C o n s t i t u t i o n and A r t . 1, § 36, o f t h e Alabama C o n s t i t u t i o n o f 

1901. Love S t u f f a d o p t e d by r e f e r e n c e t h e c h a l l e n g e t o t h e 

A c t t h a t had been f i l e d by t h e p l a i n t i f f s i n t h e f e d e r a l c o u r t 

i n W i l l i a m s v. P r y o r , No. 9 8-S-1938-NE. 1 Love S t u f f a l s o 

s o u g h t t o c o m p e l t h e i s s u a n c e o f a s i g n p e r m i t . The Alabama 

A t t o r n e y G e n e r a l was n o t i f i e d o f t h e c o n s t i t u t i o n a l c h a l l e n g e 

t o t h e A c t . 

On June 30, 2005, Love S t u f f f i l e d a summary-judgment 

m o t i o n on i t s c o u n t e r c l a i m s , a s s e r t i n g t h a t t h e p h r a s e " o t h e r 

f o r m o f a d u l t - o n l y e n t e r p r i s e " was u n c o n s t i t u t i o n a l l y vague 

and o v e r l y b r o a d ; t h a t t h e ban on s e x u a l a i d s i n § 13A-12-

200.2 was u n c o n s t i t u t i o n a l ; and t h a t Hoover s h o u l d be 

c o m p e l l e d t o i s s u e a s i g n p e r m i t . H o o v e r and t h e a t t o r n e y 

g e n e r a l f i l e d b r i e f s i n o p p o s i t i o n t o t h e m o t i o n . On 

September 27, 2005, t h e t r i a l c o u r t d e n i e d t h e m o t i o n . W i t h 

r e g a r d t o Love S t u f f ' s c o n s t i t u t i o n a l c h a l l e n g e t o § 13A-12-

200.2, t h e t r i a l c o u r t s t a t e d : 

1The i n i t i a l d e c i s i o n by t h e f e d e r a l d i s t r i c t c o u r t i n 
t h i s e x t e n d e d l i t i g a t i o n i s p u b l i s h e d a t 41 F. Supp. 2d 1257 
(N.D. A l a . 1 9 9 9 ) . T h i s s e r i e s o f l i t i g a t i o n i s d i s c u s s e d 
i n f r a . 
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" T h i s C o u r t t h e r e f o r e r e g a r d s t h e c h a l l e n g e t o 
A l a . Code [ 1 9 7 5 , ] § 13A-12-200.2 as t h e same as t h a t 
p r e s e n t e d i n t h e p e n d i n g l i t i g a t i o n b e f o r e U.S. 
D i s t r i c t Judge C. Lynwood S m i t h , J r . G i v e n t h e 
e x t e n s i v e h i s t o r y o f t h a t l i t i g a t i o n , t h i s C o u r t 
d e f e r s a d e c i s i o n r e g a r d i n g t h e c o n t o u r s o f any 
p r i v a c y / d u e p r o c e s s r i g h t s i m p l i c a t e d by a p p l i c a t i o n 
o f A l a . Code § 13A-12-200.2. We w i l l w a i t t o see 
what Judge S m i t h , and t h e E l e v e n t h C i r c u i t , d e c i d e 
on t h i s i s s u e . " 

F o l l o w i n g a b e n c h t r i a l , t h e t r i a l c o u r t e n t e r e d t h e 

f o l l o w i n g o r d e r on November 2, 2 0 0 7 : 

"The t r i a l o f t h i s c a s e began on O c t o b e r 9, 
2007, and c o n t i n u e d f o r s e v e r a l days t h e r e a f t e r . 
The t r i a l was on a n o n - j u r y b a s i s , w i t h t h e 
u n d e r s i g n e d s e r v i n g as t h e t r i e r - o f - f a c t . I n t h a t 
c a p a c i t y , t h e u n d e r s i g n e d had f u l l o p p o r t u n i t y t o 
o b s e r v e and gauge t h e c r e d i b i l i t y o f t h o s e who 
t e s t i f i e d . Many e x h i b i t s were a d m i t t e d i n t o 
e v i d e n c e , m o r e o v e r . F i n a l l y , t h e u n d e r s i g n e d t o u r e d 
t h e p r e m i s e s o f t h e b u s i n e s s i n q u e s t i o n , 
a c c o m p a n i e d by t h e c o u r t r e p o r t e r , a v i d e o g r a p h e r , 
and c o u n s e l f o r a l l p a r t i e s . T h i s o r d e r comes a f t e r 
c o n s i d e r a t i o n o f a l l t h e e v i d e n c e i n t h i s m a t t e r . 

" F i n d i n g s o f F a c t 

" S i n c e l a t e 2004, t h e d e f e n d a n t , 1568 Montgomery 
Hwy., I n c . , has o p e r a t e d a s t o r e w i t h i n t h e c i t y 
l i m i t s o f H o o v e r . The d e f e n d a n t ' s s t o r e i s l i c e n s e d 
as Nancy's Nook, b u t i s known more c o l l o q u i a l l y by 
i t s p r o d u c t name o f ' L o v e S t u f f . ' The t a r g e t m a r k e t 
f o r Love S t u f f c o n s i s t s o f f e m a l e s , ages 32-52. 

" I n i t i a l l y , Love S t u f f a d m i t t e d o n l y t h o s e 
h a v i n g a v a l i d i d e n t i f i c a t i o n s h o w i n g t h e y were a t 
l e a s t 18 y e a r s o f age i n t o t h e s t o r e . A t some p o i n t 
t h e r e a f t e r , Love S t u f f c h a n g e d i t s p o l i c y and began 
a d m i t t i n g a l l c u s t o m e r s i n t o t h e s t o r e p r e m i s e s , 
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i n s t e a d r e s t r i c t i n g a c c e s s t o o n l y a p a r t i c u l a r room 
( r e f e r r e d t o as ' A r e a B ' d u r i n g t h e t r i a l o f t h i s 
c a s e ) t o t h o s e a t l e a s t 18 y e a r s o l d . I n A r e a B a r e 
i t e m s t h a t t h i s C o u r t has no t r o u b l e c h a r a c t e r i z i n g 
as h a r d - c o r e , a d u l t - o n l y m a t e r i a l t o w h i c h no c h i l d 
s h o u l d be e x p o s e d . A r e a B c o n s t i t u t e s f r o m 2 6 % t o 
2 9 % o f t h e s a l e s s p a c e i n Love S t u f f ' s p r e m i s e s . 
The i t e m s i n A r e a B c o n s t i t u t e anywhere f r o m 3 2 % t o 
3 6 % o f Love S t u f f ' s i n v e n t o r y , d e p e n d i n g on w h e t h e r 
one u s e s an a v e r a g e c o s t o r a r e t a i l v a l u e b a s i s f o r 
t h i s d e t e r m i n a t i o n . 

" A c c e s s i b l e t o a l l c u s t o m e r s a r e t h e o t h e r rooms 
i n w h i c h f o o t w e a r and c l o t h i n g ( s u c h as c o s t u m e s , 
l i n g e r i e , and h o s i e r y ) and d r e s s a c c e s s o r i e s a r e 
s o l d , a l o n g w i t h m a g a z i n e s and b o o k s w i t h a d u l t 
c o n t e n t , and v a r i o u s l u b r i c a n t s , massage o i l s , and 
l o t i o n s , among o t h e r i t e m s . T h e r e a r e some i t e m s 
o u t s i d e A r e a B t h a t t h i s C o u r t m i g h t c h a r a c t e r i z e as 
a d u l t - o n l y . M o s t , i f n o t a l l , o f t h e b o o k s f o r s a l e 
a r e u n q u e s t i o n a b l y a d u l t - o n l y , f o r e x a m p l e , a l t h o u g h 
t h e b o o k s (and m a g a z i n e s ) a r e s h r i n k - w r a p p e d and 
t h e r e f o r e i n c a p a b l e o f b e i n g r e v i e w e d p r i o r t o 
p u r c h a s e . D u r i n g i t s t o u r , t h e C o u r t o c c a s i o n a l l y 
w o n d e red w h e t h e r o t h e r i t e m s i n Love S t u f f ' s 
g e n e r a l l y a v a i l a b l e d i s p l a y s w e r e n ' t b e t t e r s u i t e d 
i n A r e a B. B e c a u s e t h e r e i s no c l a i m h e r e t h a t Love 
S t u f f i s v i o l a t i n g A l a . Code § 13A-12-200.2 o r § 
1 3 A - 1 2 - 2 0 0 . 5 ( 2 ) , however, t h i s o b s e r v a t i o n i s 
i m m a t e r i a l t o t h e C o u r t ' s a d j u d i c a t i o n o f t h e 
m e r i t s , o t h e r t h a n f a c t o r i n g i n t o an a n a l y s i s o f 
what p o r t i o n o f t h e s t o r e ' s p r o d u c t s i s u n s u i t a b l e 
f o r m i n o r s . 

" I t i s u n d i s p u t e d t h a t Love S t u f f i s w i t h i n 
1,000 f e e t o f c h u r c h e s , p l a y g r o u n d s , a d a y c a r e 
c e n t e r , and p r i v a t e r e s i d e n c e s . I t s l o c a t i o n r a i s e s 
t h e i s s u e o f w h e t h e r Love S t u f f s t a n d s i n v i o l a t i o n 
o f A l a . Code § 1 3 A - 1 2 - 2 0 0 . 5 ( 4 ) , d i s c u s s e d b e l o w . 
The C o u r t does n o t e , however, t h a t Love S t u f f 
o p e r a t e s o u t o f a s t a n d - a l o n e b u i l d i n g l o c a t e d on 
U.S. Highway 31. I t i s n o t i n a m a l l o r s h o p p i n g 
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c e n t e r , and i t s l o c a t i o n i s n o t c o n d u c i v e t o 
p e d e s t r i a n t r a f f i c . A c c o r d i n g t o t r i a l t e s t i m o n y , 
t h e o n l y c h i l d r e n who come i n a r e t y p i c a l l y i n f a n t s 
o r v e r y s m a l l t o d d l e r s b r o u g h t by t h e i r p a r e n t s who 
want t o shop. O t h e r t h a n t h a t , t h e C o u r t can 
e n v i s i o n c u r i o u s t e e n a g e r s d r i v i n g t o Love S t u f f as 
a d e s t i n a t i o n s p o t . 

"Love S t u f f ' s E x p e r t E v i d e n c e 

" D u r i n g t r i a l , t h e C o u r t r e c e i v e d , o v e r t h e 
o b j e c t i o n s o f t h e C i t y o f Hoover and t h e S t a t e o f 
A l a b a m a , t h e t e s t i m o n y o f two e x p e r t w i t n e s s e s 
c a l l e d by Love S t u f f , D r . R a c h e l M a i n e s and D r . 
T h e o d o r e C o l e . D r . M a i n e s t e s t i f i e d c o n c e r n i n g t h e 
h i s t o r y o f v a r i o u s s e x u a l d e v i c e s , i n c l u d i n g t h e 
i n v e n t i o n o f c e r t a i n d e v i c e s by d o c t o r s i n t h e 1 9 t h 
and e a r l y 2 0 t h c e n t u r i e s f o r use i n t r e a t i n g 
d i a g n o s e d c a s e s o f h y s t e r i a i n women. D r . C o l e , who 
u n t i l r e c e n t l y was l i c e n s e d as a m e d i c a l d o c t o r , was 
a l l o w e d t o t e s t i f y c o n c e r n i n g h i s w o r k o v e r many 
y e a r s w i t h p a t i e n t s , b o t h w i t h and w i t h o u t 
d i s a b i l i t i e s , and t h e use o f v a r i o u s s e x u a l a i d s and 
d e v i c e s i n c o n j u n c t i o n w i t h c o n d i t i o n s a f f e c t i n g 
h e a l t h y s e x u a l f u n c t i o n i n g . 

"At t h i s j u n c t u r e , i t i s n e c e s s a r y t o a d d r e s s 
c e r t a i n m o t i o n s r e g a r d i n g t h e s e w i t n e s s e s . The C i t y 
o f H oover and t h e S t a t e f i r s t o b j e c t e d t o t h e 
a d m i s s i o n o f t h e i r t e s t i m o n y on t h e g r o u n d s o f 
r e l e v a n c e . T h a t o b j e c t i o n was o v e r r u l e d a t t r i a l 
b e c a u s e o f p o s s i b l e r e l e v a n c y t o t h e d e f e n d a n t ' s 
c o u n t e r c l a i m s , one o f w h i c h f o c u s e s on A l a . Code § 
13A-12-200.2. The C i t y o f Hoover and t h e S t a t e 
s u b s e q u e n t l y o b j e c t e d t o t h e a d m i s s i o n o f D r . C o l e ' s 
t e s t i m o n y b e c a u s e D r . C o l e was no l o n g e r a l i c e n s e d 
d o c t o r when he t e s t i f i e d , h a v i n g l e t h i s l i c e n s e 
l a p s e . The C o u r t now o v e r r u l e s t h i s o b j e c t i o n , 
f i n d i n g n o t h i n g o u t s i d e t h e c o n f i n e s o f m e d i c a l 
m a l p r a c t i c e l i t i g a t i o n t h a t w o u l d r e q u i r e a m e d i c a l 
l i c e n s e i n o r d e r f o r a p h y s i c i a n t o t e s t i f y a b o u t 
h i s p a s t e x p e r i e n c e s , and r e s u l t i n g e x p e r t i s e , as an 
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e x p e r t u n d e r R u l e 702 o f t h e Alabama R u l e s o f 
E v i d e n c e . I n t h i s r e g a r d , t h e C o u r t f i n d s t h a t A l a . 
Code § 34-24-50, on w h i c h t h e C i t y o f Hoover and t h e 
S t a t e r e l y , i s i n a p p o s i t e b e c a u s e D r . C o l e was n o t 
r e n d e r i n g any a d v i c e r e g a r d i n g t h e c a r e and 
t r e a t m e n t o f any p a r t i c u l a r p a t i e n t . 

" I n any e v e n t , a f t e r c o n s i d e r i n g t h e c l a i m s and 
i s s u e s i n t h e c a s e , t h e C o u r t r e g a r d s t h i s e x p e r t 
t e s t i m o n y as b e i n g o f l i t t l e c o n s e q u e n c e . 
U l t i m a t e l y , t h i s t e s t i m o n y g oes t o s u p p o r t t h e v i e w 
t h a t any s e x u a l d e v i c e o r t o y c a n , i n p a r t i c u l a r 
c a s e s , have some m e d i c a l b e n e f i t . 1 T h a t j u s t goes t o 
s a y t h a t any s e x u a l d e v i c e c a n , i n a p a r t i c u l a r 
s i t u a t i o n , have a m e d i c a l p u r p o s e i n a s s i s t i n g one 
who m i g h t o t h e r w i s e e n c o u n t e r d i f f i c u l t i e s i n h i s o r 
h e r p u r s u i t o f a happy s e x l i f e . T h a t same d e v i c e , 
h owever, can a l s o be u s e d as a p u r e l y r e c r e a t i o n a l 
t o y t o s p i c e up t h e s e x l i f e o f one who has no 
s i g n i f i c a n t p h y s i c a l o r e m o t i o n a l d i f f i c u l t i e s i n 
t h e b e d r o o m . I t i s i m p o s s i b l e t o g e n e r a l l y p l a c e 
t h e s e d e v i c e s i n one c a t e g o r y o r t h e o t h e r -- i t a l l 
depends on t h e i n d i v i d u a l u s i n g t h e d e v i c e . The 
C o u r t need n o t w o r r y a b o u t t h i s p r o b l e m , f o r i t does 
n o t i m p a c t a d j u d i c a t i o n o f t h e s p e c i f i c c l a i m s 
r a i s e d by t h e p a r t i e s i n t h i s a c t i o n . 

" L e g a l A n a l y s i s 

"The C i t y o f Hoover r a i s e s c l a i m s s e e k i n g a 
d e c l a r a t o r y judgment t h a t Love S t u f f i s v i o l a t i n g 
A l a . Code § 1 3 A - 1 2 - 2 0 0 . 5 ( 4 ) and t h a t i t i s t h e r e f o r e 
a p u b l i c n u i s a n c e . Love S t u f f ' s f i r s t c o u n t e r c l a i m 
s e e k s a d e c l a r a t i o n t h a t t h i s s t a t u t e i s 
u n c o n s t i t u t i o n a l l y v a g u e . A l a . Code § 13A-12-
2 0 0 . 5 ( 4 ) p r o v i d e s t h e f o l l o w i n g : 

" ' I t s h a l l be u n l a w f u l f o r any p e r s o n 
t o o p e r a t e an a d u l t b o o k s t o r e , a d u l t movie 
h o u s e , a d u l t v i d e o s t o r e , o r o t h e r f o r m o f 
a d u l t - o n l y e n t e r p r i s e w i t h i n 1,000 f e e t o f 
a c h u r c h , p l a c e o f w o r s h i p , c h u r c h 
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b o o k s t o r e , p u b l i c p a r k , p u b l i c h o u s i n g 
p r o j e c t , d a y c a r e c e n t e r , p u b l i c o r p r i v a t e 
s c h o o l , c o l l e g e , r e c r e a t i o n c e n t e r , s k a t i n g 
r i n k , v i d e o a r c a d e , p u b l i c swimming p o o l , 
p r i v a t e r e s i d e n c e , o r any o t h e r p l a c e 
f r e q u e n t e d by m i n o r s . Any p e r s o n who 
v i o l a t e s t h i s s u b s e c t i o n s h a l l be g u i l t y o f 
a misdemeanor and, upon c o n v i c t i o n , s h a l l 
be p u n i s h e d by a f i n e o f n o t more t h a n t e n 
t h o u s a n d d o l l a r s ( $ 1 0 , 0 0 0 ) and may a l s o be 
i m p r i s o n e d i n t h e c o u n t y j a i l f o r n o t more 
t h a n one y e a r . ' 

" T h r o u g h o u t t h i s c a s e , c o u n s e l f o r t h e C i t y o f 
H o over and f o r t h e S t a t e r e p e a t e d l y c h a r a c t e r i z e d 
t h i s c a s e as a z o n i n g d i s p u t e . F o r p u r p o s e s o f 
s t a t u t o r y c o n s t r u c t i o n , h owever, t h e C o u r t must 
r e c o g n i z e t h a t A l a . Code § 1 3 A - 1 2 - 2 0 0 . 5 ( 4 ) i s a 
c r i m i n a l s t a t u t e , w i t h anyone f o u n d i n v i o l a t i o n 
t h e r e o f s u b j e c t t o p r o s e c u t i o n f o r c o m m i t t i n g a 
m i s d e m e a n o r . W h i l e Hoover and t h e S t a t e f u r t h e r 
a r g u e t h a t t h e C o u r t s h o u l d i n t e r p r e t t h i s s t a t u t e 
as i t w o u l d any o t h e r s t a t u t e , g i v e n t h a t t h i s i s a 
c i v i l c a s e r a t h e r t h a n a c r i m i n a l p r o s e c u t i o n , t h e 
C o u r t d i s a g r e e s . What m a t t e r s i s n o t t h e n a t u r e o f 
t h e p r o c e e d i n g b u t t h e n a t u r e o f t h e s t a t u t e b e i n g 
s c r u t i n i z e d . R e g a r d l e s s o f t h e c l a i m s a t i s s u e h e r e , 
t h e C o u r t f i n d s t h a t c l o s e s c r u t i n y i s r e q u i r e d when 
i n t e r p r e t i n g a c r i m i n a l s t a t u t e . F o r t h i s r e a s o n , 
t h i s C o u r t f o l l o w s t h e r u l e o f c o n s t r u c t i o n t h a t 
' c r i m i n a l s t a t u t e s a r e t o be s t r i c t l y c o n s t r u e d i n 
f a v o r o f t h o s e p e r s o n s s o u g h t t o be s u b j e c t e d t o 
t h e i r o p e r a t i o n , i . e . , d e f e n d a n t s . ' Ex p a r t e 
B e r t r a m , 884 So.2d 889, 891 ( A l a . 2 0 0 3 ) , c i t i n g 
S c h e n h e r v. S t a t e , 38 A l a . App. 573, 90 So. 2d 234 
( 1 9 5 6 ) . 

" U l t i m a t e l y , o f c o u r s e , t h e t a s k i s t o f i g u r e 
o u t what t h e Alabama L e g i s l a t u r e meant i n e n a c t i n g 
A l a . Code § 1 3 A - 1 2 - 2 0 0 . 5 ( 4 ) . As t h e Supreme C o u r t 
has p u t i t , ' [ t ] h e p o l e s t a r o f s t a t u t o r y 
c o n s t r u c t i o n i s t o a s c e r t a i n and g i v e e f f e c t t o t h e 
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L e g i s l a t u r e ' s i n t e n t i n e n a c t i n g a s t a t u t e . ' Ex  
p a r t e B e r r y h i l l , 801 So. 2d 7, 10-11 ( A l a . 2 0 0 1 ) , 
q u o t i n g N o r f o l k S. Ry. v. J o h n s o n , 740 So. 2d 392, 
396 ( A l a . 1 9 9 9 ) . 

" W i t h no d i s p u t e t h a t Love S t u f f i s w i t h i n 1,000 
f e e t o f c h u r c h e s , p l a y g r o u n d s and o t h e r a r e a s 
f r e q u e n t e d by m i n o r s , t h e c r u x h e r e i s w h e t h e r Love 
S t u f f i s an ' o t h e r f o r m o f a d u l t - o n l y e n t e r p r i s e , ' 
as s e t o u t i n § 1 3 A - 1 2 - 2 0 0 . 5 ( 4 ) . I n a n a l y z i n g t h i s 
i s s u e , t h e C o u r t f i r s t t u r n s t o a n o t h e r w e l l - k n o w n 
m e r c h a n t o f H o o v e r , t h e B o o k s - A - M i l l i o n b o o k s t o r e . 

"Among t h e e x h i b i t s i n t r o d u c e d a t t r i a l a r e a 
number o f books and m a g a z i n e s t h a t were a c q u i r e d 
f r o m t h e Hoover B o o k s - A - M i l l i o n s t o r e . The books 
i n c l u d e t h o s e w i t h t h e f o l l o w i n g t i t l e s : 

"The L i t t l e B i t N a u g h t y Book o f Sex Toys 

"Em and L o ' s Sex Toy 

"K-I-S-S G u i d e t o Sex 

" G r e a t Sex T i p s 

"Sex P l a y 

"The Many J o y s o f Sex Toys 

"XXX Sex ... T o n i g h t 

"Many o f t h e s e b o o k s c o n t a i n q u i t e g r a p h i c 
d i s c u s s i o n and a c c o m p a n y i n g p h o t o g r a p h s o r 
i l l u s t r a t i o n s o f s e x u a l c o n d u c t . Such p u b l i c a t i o n s 
s h o u l d n o t be made a v a i l a b l e t o c h i l d r e n . The 
t e s t i m o n y was t h a t t h e s e b o o k s a r e n e v e r t h e l e s s i n 
p l a i n s i g h t o f a l l B o o k s - A - M i l l i o n c u s t o m e r s , a d u l t 
and c h i l d r e n a l i k e , w i t h no e f f o r t made t o s h i e l d 
them o r p r e v e n t anyone f r o m t h u m b i n g t h r o u g h them a t 
t h a t s t o r e . 
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"There i s no c o n t e n t i o n , h owever, t h a t Books-A-
M i l l i o n i s an a d u l t b o o k s t o r e . Why? B e c a u s e a d u l t 
b o o k s s u c h as t h o s e l i s t e d above c o n s t i t u t e a v e r y 
s m a l l p e r c e n t a g e o f B o o k s - A - M i l l i o n ' s o v e r a l l 
i n v e n t o r y . U nder A l a . Code § 13A-12-200.1, an 
' a d u l t b o o k s t o r e ' i s d e f i n e d as a c o m m e r c i a l 
e s t a b l i s h m e n t i n w h i c h b o o k s o r o t h e r medium 
d e p i c t i n g s e x u a l c o n d u c t ' c o n s t i t u t e s u b s t a n t i a l l y 
a l l o f i t s s t o c k o r i n v e n t o r y . ' W h i l e no one 
c o n t e n d s t h a t a book s u p e r s t o r e l i k e B o o k s - A - M i l l i o n 
i s an ' a d u l t b o o k s t o r e , ' t h e p r o b l e m i s t h a t t h e 
word ' s u b s t a n t i a l l y ' i s n o t d e f i n e d . What i f s u c h 
b o o k s c o n s t i t u t e d 6 0 % o f a b o o k s t o r e ' s i n v e n t o r y -¬
i s t h a t s u b s t a n t i a l enough t o t h r o w t h e b u s i n e s s 
i n t o t h i s c a t e g o r y ? What a b o u t 4 0 % o r 2 0 % ? No 
g u i d a n c e i s g i v e n as t o where t o draw t h e l i n e . 

"The p r o b l e m i s compounded h e r e b e c a u s e t h e 
p a r t i e s a g r e e t h a t Love S t u f f i s t o be c a t e g o r i z e d 
as an ' o t h e r f o r m o f a d u l t - o n l y e n t e r p r i s e , ' as t h a t 
t e r m i s f o u n d i n A l a . Code § 1 3 A - 1 2 - 2 0 0 . 5 ( 4 ) . 
U n l i k e ' a d u l t b o o k s t o r e , ' t h e t e r m ' o t h e r f o r m o f 
a d u l t - o n l y e n t e r p r i s e ' i s n o t d e f i n e d a t a l l . I n a 
p r i o r o r d e r , t h i s C o u r t c o n c l u d e d t h a t g i v e n t h e 
c o m p l e t e a b s e n c e o f a d e f i n i t i o n , t h e most l o g i c a l 
way t o d e f i n e t h e t e r m ' o t h e r f o r m o f a d u l t - o n l y 
e n t e r p r i s e ' i s t o a n a l o g i z e t o a d u l t b o o k s t o r e s and 
v i d e o s t o r e s ( w h i c h a r e d e f i n e d t e r m s ) , r e q u i r i n g 
t h e f o c u s t o be on t h e b u s i n e s s ' [ s ] i n v e n t o r y 
( k e e p i n g i n mind t h e i n h e r e n t d i f f i c u l t y i n 
d e t e r m i n i n g what ' s u b s t a n t i a l l y ' means). 

" I f Love S t u f f d i d n o t have t h e i t e m s f o u n d i n 
'Area B,' t h e C o u r t s e r i o u s l y d o u b t s t h a t t h e r e 
w o u l d be a d i s p u t e b e tween t h e p a r t i e s . The i t e m s 
i n o t h e r p a r t s o f t h e s t o r e , w h i l e p e r h a p s d e s c r i b e d 
by a d j e c t i v e s s u c h as r a c y , s u g g e s t i v e o r r i s q u e , do 
n o t r i s e t o t h e l e v e l o f ' o b s c e n e , ' as t h a t t e r m i s 
d e f i n e d i n A l a . Code § 13A-12-200.1. F u r t h e r , most 
do n o t f a l l w i t h i n t h e d e f i n i t i o n o f i t e m s t h a t a r e 
' h a r m f u l t o m i n o r s , ' as a l s o d e f i n e d i n t h a t s t a t u t e 
( a l t h o u g h t h e r e may be a d e b a t e on t h a t p o i n t w i t h 
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r e g a r d t o a few i t e m s ) . B o t h o f t h e s e d e f i n e d t e r m s 
a p p e a r t o be c a r e f u l l y c r a f t e d i n o r d e r t o b r i n g t h e 
s t a t u t e i n t o c o m p l i a n c e w i t h c o n s t i t u t i o n a l 
r e q u i r e m e n t s . A p r o v o c a t i v e F r e n c h M a i d costume o r 
some warming p e r s o n a l l u b r i c a n t g e l ( a l s o a v a i l a b l e 
a t W a l - M a r t , a c c o r d i n g t o t r i a l t e s t i m o n y ) s i m p l y 
does n o t meet t h e s e d e f i n i t i o n s e ven t h o u g h a p a r e n t 
m i g h t n o t d e s i r e s u c h i t e m s d i s p l a y e d where h i s 
c h i l d r e n can see them. 

"As r e c o g n i z e d above, t h e h a r d - c o r e , a d u l t i t e m s 
i n Love S t u f f c o n s t i t u t e r o u g h l y 3 2 % t o 3 6 % o f i t s 
o v e r a l l i n v e n t o r y . W i t h t h a t f i n d i n g o f f a c t , 
h o wever, t h e C o u r t has no way o f k n o w i n g w h e t h e r t h e 
L e g i s l a t u r e i n t e n d e d f o r t h i s p e r c e n t a g e t o 
c o n s t i t u t e a s u b s t a n t i a l enough p o r t i o n o f i n v e n t o r y 
t o p e r m i t d e f i n i n g Love S t u f f as an ' o t h e r f o r m o f 
a d u l t - o n l y e n t e r p r i s e . ' 

"The C i t y o f Hoover and t h e S t a t e u r g e t h e C o u r t 
t o l o o k a t o t h e r f a c t o r s , t o o . The C o u r t does n o t 
know, however, i f t h e L e g i s l a t u r e i n t e n d e d f o r s u c h 
o t h e r f a c t o r s t o f o r m p a r t o f t h e c a l c u l a t i o n i n 
d e f i n i n g t h i s t e r m . S h o u l d Love S t u f f ' s a d v e r t i s i n g 
be e x a m i n e d ? Even i f i t d i d s o , t h e C o u r t c a n n o t 
c o n c l u d e t h a t s u c h a d v e r t i s i n g e m p h a s i z e s an a d u l t -
o n l y b u s i n e s s . T h e r e i s no e x p l i c i t m e n t i o n o f t h e 
t e r m ' A d u l t O n l y ' o r o f any w e l l - k n o w n n o t a t i o n s u c h 
as 'XXX.' 

" S h o u l d t h e C o u r t l o o k a t t h e d a t a on what 
p e r c e n t a g e o f f l o o r s p a c e i s d e v o t e d t o 
u n q u e s t i o n a b l y a d u l t - o n l y m a t e r i a l ? The answer -¬
f r o m 2 6 % t o 2 9 % -- o f f e r s no more g u i d a n c e t h a n t h e 
d a t a on i n v e n t o r y . 

"What a b o u t t h e f a c t t h a t Love S t u f f r e s t r i c t s 
a c c e s s t o A r e a B? T h a t f a c t s i m p l y r e f l e c t s t h a t 
Love S t u f f does o f f e r f o r s a l e some a d u l t - o n l y 
m e r c h a n d i s e and t h a t Love S t u f f t a k e s s t e p s t o 
e n s u r e t h a t c h i l d r e n a r e n o t e x p o s e d t o t h e h a r d ¬
c o r e i t e m s ( a l t h o u g h i t i s open t o d e b a t e w h e t h e r 
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some o f t h e i t e m s i n g e n e r a l d i s p l a y a r e a s s h o u l d 
a l s o f a l l u n d e r t h i s r e s t r i c t i o n ) . 

" H o o v e r and t h e S t a t e f u r t h e r a r g u e t h a t Love 
S t u f f i s an a d u l t - o n l y e n t e r p r i s e b e c a u s e a l l i t e m s 
a r e f o r a d u l t s o n l y , w i t h n o t h i n g i n t h e s t o r e 
i n t e n d e d t o be s o l d f o r m i n o r s . T h i s argument goes 
t o o f a r , however. The f a c t t h a t s h o e s , f o r e x a m p l e , 
a r e s o l d i n o n l y a d u l t s i z e s c a n n o t be u s e d t o b r i n g 
Love S t u f f w i t h i n t h e ' a d u l t - o n l y e n t e r p r i s e ' 
d e f i n i t i o n any more t h a n w e l l - k n o w n and h i g h l y 
r e p u t a b l e c l o t h i n g s t o r e s t h a t c a t e r t o an a d u l t 
c l i e n t e l e by o f f e r i n g o n l y a d u l t s i z e s . 

"The C o u r t now t u r n s t o S c o t t v. S t a t e , 917 So. 
2d 159 ( A l a . C r i m . App. 2 0 0 5 ) , i n w h i c h t h e C o u r t o f 
C r i m i n a l A p p e a l s e x a m i n e d a t some l e n g t h t h e v o i d -
f o r - v a g u e n e s s d o c t r i n e i n v o l v i n g c l a i m s a g a i n s t 
a n o t h e r s e c t i o n o f t h e A l a bama O b s c e n i t y E n f o r c e m e n t 
A c t . The a p p e l l a n t t h e r e u n s u c c e s s f u l l y a r g u e d t h a t 
A l a . Code § 13A-12-200.11 was v o i d f o r v a g u e n e s s 
b e c a u s e t h e t e r m s ' b u s i n e s s e s t a b l i s h m e n t , ' ' f o r 
e n t e r t a i n m e n t p u r p o s e s , ' a n d ' a l l o w ' a r e n o t 
s p e c i f i c a l l y d e f i n e d i n t h a t s t a t u t e , and t h e 
s t a t u t e does n o t m e n t i o n o b s c e n i t y . 2 

" I n S c o t t , t h e C o u r t o f C r i m i n a l A p p e a l s 
r e c o g n i z e d t h e v o i d - f o r - v a g u e n e s s d o c t r i n e as 
f o l l o w s : 

"'As g e n e r a l l y s t a t e d , t h e v o i d - f o r -
v a g u e n e s s d o c t r i n e r e q u i r e s t h a t a p e n a l 
s t a t u t e d e f i n e t h e c r i m i n a l o f f e n s e w i t h 
s u f f i c i e n t d e f i n i t e n e s s t h a t o r d i n a r y 
p e o p l e can u n d e r s t a n d what c o n d u c t i s 
p r o h i b i t e d and i n a manner t h a t does n o t 
e n c o u r a g e a r b i t r a r y and d i s c r i m i n a t o r y 
e n f o r c e m e n t . ... A s t a t u t e c h a l l e n g e d f o r 
v a g u e n e s s must t h e r e f o r e be s c r u t i n i z e d t o 
d e t e r m i n e w h e t h e r i t p r o v i d e s b o t h f a i r 
n o t i c e t o t h e p u b l i c t h a t c e r t a i n c o n d u c t 
i s p r o s c r i b e d and m i n i m a l g u i d e l i n e s t o a i d 
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o f f i c i a l s i n t h e e n f o r c e m e n t o f t h a t 
p r o s c r i p t i o n ' 

"519 So. 2d a t 170-71 ( c i t a t i o n s o m i t t e d ) . 

" A f t e r r e c o g n i z i n g t h a t n o t e v e r y a m b i g u i t y 
r i s e s t o t h e l e v e l o f a c o n s t i t u t i o n a l i n f i r m i t y , 
t h e S c o t t c o u r t t h e n p r o v i d e d t h e f o l l o w i n g 
g u i d a n c e : 

"'The j u d i c i a l power t o d e c l a r e a 
s t a t u t e v o i d f o r v a g u e n e s s " s h o u l d be 
e x e r c i s e d o n l y when a s t a t u t e i s so 
i n c o m p l e t e , so i r r e c o n c i l a b l y c o n f l i c t i n g , 
o r so vague o r i n d e f i n i t e , t h a t i t c a n n o t 
be e x e c u t e d , and t h e c o u r t i s u n a b l e , by 
t h e a p p l i c a t i o n o f known and a c c e p t e d r u l e s 
o f c o n s t r u c t i o n , t o d e t e r m i n e , w i t h any 
r e a s o n a b l e d e g r e e o f c e r t a i n t y , what t h e 
l e g i s l a t u r e i n t e n d e d . " J a n s e n v. S t a t e ex  
r e l . Downing, 273 A l a . 166, 170, 137 So. 2d 
47, 50 ( 1 9 6 2 ) . ' 

" I d . a t 171-72 ( c i t a t i o n o m i t t e d ) . 

" I f A l a . Code § 13A-12-200.11 were i m p l i c a t e d 
h e r e , as i t was i n t h e S c o t t d e c i s i o n , t h e t a s k 
w o u l d be an e a s y one. One may r e a d i l y c o n c l u d e , f o r 
e x a m p l e , t h a t an a d u l t c l u b i n w h i c h nude women 
e n t e r t a i n p a t r o n s by p o l e - d a n c i n g f a l l s a f o u l o f 
t h i s l a w . The m a t t e r h e r e i s more c o m p l e x , however. 
W h i l e Love S t u f f c l e a r l y s e l l s a number o f i t e m s 
t h a t a r e f o r a d u l t s o n l y , t h i s C o u r t l a c k s any 
s t a n d a r d s t o d e c i d e w h e t h e r i t i s an ' o t h e r f o r m o f 
a d u l t - o n l y e n t e r p r i s e . ' 

" F o r t h e s e r e a s o n s , t h e C o u r t must c o n c l u d e t h a t 
A l a . Code § 13A-12-200.5(4) i s t o o vague t o p a s s 
c o n s t i t u t i o n a l m u s t e r . T h a t b e i n g s o , t h e C i t y o f 
H o o v e r c a n n o t r e l y upon i t t o have Love S t u f f 
d e c l a r e d a p u b l i c n u i s a n c e . 
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" I n i t s s e c o n d c o u n t e r c l a i m , Love S t u f f a s k s t o 
have A l a . Code § 13A-12-200.2 ( w h i c h g e n e r a l l y bans 
t h e s a l e o f s e x t o y s ) deemed u n c o n s t i t u t i o n a l . T h i s 
p r o v i s i o n o f t h e Alabama Code was h e l d t o be 
c o n s t i t u t i o n a l i n W i l l i a m s v. Morgan, 478 F.3d 1316 
( 1 1 t h C i r . 2 0 0 7 ) , w h i c h d e c i s i o n t h e U.S. Supreme 
C o u r t has r e c e n t l y d e c l i n e d t o r e v i e w . T h i s C o u r t 
f i n d s no b a s i s t o h o l d t o t h e c o n t r a r y , and f u r t h e r 
f i n d s t h a t t h e s t a t u t e w i t h s t a n d s any argument o f 
u n c o n s t i t u t i o n a l i t y u n d e r t h e Alabama C o n s t i t u t i o n . 

" F i n a l l y , t h e p a r t i e s j o u s t o v e r t h e i s s u e o f a 
s i g n p e r m i t . The C i t y o f H o o v e r ' s t h i r d c l a i m s e e k s 
a d e c l a r a t i o n t h a t i t has no o b l i g a t i o n t o i s s u e a 
p e r m i t g i v e n t h a t Love S t u f f s t a n d s i n v i o l a t i o n o f 
t h e Alabama Code and H o o v e r ' s l o c a l o r d i n a n c e . I n 
r e s p o n s e , Love S t u f f ' s t h i r d c o u n t e r c l a i m s e e k s an 
o r d e r d i r e c t i n g t h e C i t y o f H o o v e r t o i s s u e s u c h a 
p e r m i t . I t a p p e a r s t h a t t h e o n l y r e a s o n t o deny 
Love S t u f f a s i g n p e r m i t i s i f i t were v i o l a t i n g t h e 
l a w , s i n c e i t has a l r e a d y o b t a i n e d , and c u r r e n t l y 
m a i n t a i n s , a b u s i n e s s l i c e n s e . B a s e d on t h e above 
r u l i n g s , however, t h i s C o u r t c a n n o t f i n d t h a t Love 
S t u f f i s i n v i o l a t i o n o f any e n f o r c e a b l e l a w . Love 
S t u f f ' s c o u n t e r c l a i m w i t h r e s p e c t t o a s i g n p e r m i t 
i s t h e r e f o r e due t o be g r a n t e d . 

" C o n c l u s i o n 

" T h i s C o u r t does n o t t a k e i s s u e w i t h t h e g e n e r a l 
p r o p o s i t i o n t h a t z o n i n g r e s t r i c t i o n s may t a k e i n t o 
a c c o u n t f a c t o r s s u c h as p u b l i c s a f e t y , m o r a l s and 
g e n e r a l w e l f a r e . A l a . Code § 13A-12-200.5(4) i s n o t 
a z o n i n g r e g u l a t i o n , h o w e v e r ; i t i s a c r i m i n a l 
s t a t u t e . Nor does t h i s C o u r t deny t h a t t h e S t a t e 
may g e n e r a l l y p r o s c r i b e as i l l e g a l a c t i v i t i e s deemed 
o b s c e n e o r h a r m f u l t o t h e c h i l d r e n o f t h i s S t a t e . 
E f f o r t s t o do s o , however, must be w i t h p r e c i s i o n 
and c l a r i t y i n o r d e r t o a c c o m p l i s h t h e d e s i r e d g o a l s 
w h i l e r e c o g n i z i n g e v e r y c i t i z e n ' s c o n s t i t u t i o n a l 
r i g h t t o know what c o n d u c t i s deemed c r i m i n a l . 
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