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Editor’s Note: The Williams case
abstracted below highlights some of the key
Constitutional issues raised by the U.S.
Supreme Court’s decision in Lawrence v.
Texas. The impact of Lawrence is very
broad. It affects regulation of sexually
oriented businesses, obscenity, prostitution,
abortion, same sex marriage, and many other
areas.

Attorneys are encouraged to read Williams
in its entirety. It has been the subject of
significant discussion in legal circles. See,
e.g., 11" Circuit Upholds Alabama Ban
on Sale of Sex Toys, How Appealing,
Howard J. Bashman, 7.28.2004 (links to
numerous web sites discussing the case)

Williams v. Attorney General of Ala., No.
02-16135 (11th Cir. July 28, 2004)

Alabama’s statute prohibiting
commercial distribution of sexual devices
is constitutional, because there is no
fundamental right to sexual privacy in the
U.S. Constitution.

The Statute

Alabama’s Anti-Obscenity Enforcement Act
prohibits commercial distribution of “any
device designed or marketed as useful
primarily for the stimulation of human
genital organs for any thing of pecuniary
value.” The statute exempts sales of sexual
devices “for a bona fide medical, scientific,
educational, legislative, judicial, or law
enforcement purpose.” Ala. Code § 13A-
12-200.2 (Supp. 2003).

Procedural History

The ACLU filed suit alleging that the statute
violates a fundament right to sexual privacy
pursuant to the 14"  Amendment’s
substantive due process protections. After a
bench trial, the district court concluded there
is no currently recognized fundamental right
to use sexual devices, but the court
permanently enjoined the statute’s

enforcement holding it failed rational basis
review.

The 11" Circuit reversed holding that the
promotion and preservation of public
morality provided a rational basis. It
remanded for further consideration of the as-
applied fundamental rights challenge. On
remand, the district court found a
fundamental right to “sexual privacy” and
held that the statute fails strict scrutiny
review. This appeal by the state ensued.

In a 2-1 panel decision, the court of appeals
held that there is no fundamental right to
“sexual privacy.” The majority opinion,
written by Circuit Judge begins:

In this case, the American Civil
Liberties Union ("ACLU") invites
us to add a new right to the current
catalogue of fundamental rights
under the Constitution: a right to
sexual privacy. It further asks us to
declare Alabama's statute
prohibiting the sale of "sex toys" to
be an impermissible burden on this
right. Alabama responds that the
statute exercises a time-honored
use of state police power--
restricting the sale of sex. We are
compelled to agree with Alabama
and must decline the ACLU's
invitation.

Majority Opinion

“Rights have been denominated
‘fundamental” not simply because they
implicate deeply personal and private
considerations, but because they have been
identified as ‘deeply rooted in this Nation’s
history and tradition and implicit in the
concept of ordered liberty, such that neither
liberty nor justice would exist if they were
sacrificed.”” Op. at 3 citing Washington v.
Glucksberg, 521 U.S. 702, 720-21 (1997).
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The court of appeals held that Lawrence v.
Texas, 539 U.S. 558 (2003)(holding Texas
sodomy law unconstitutional) did not create
a new fundamental right. It further observed
that Glucksberg listed the current catalog of
fundamental rights which does not include a
right to sexual privacy.

In evaluating whether a new fundamental
right should be recognized, the court ruled
that Glucksberg set forth the governing
standard. First, we “must begin with a
careful description of the asserted right.”
Second, and most critically, we must
determine whether the right is deeply rooted
in history. Op. at 5.

The court then proceeded to describe the
right in question laying particular emphasis
on its breadth. “The sole limitation provided
by the district court’s ruling was that the
right would extend only to consenting adults
... If we were to accept the invitation to
recognize a right to sexual intimacy, this
right would theoretically encompass such
activities as prostitution, obscenity, and
adult incest — even if we were to limit the
right to consenting adults.” Op. at 6. The
court noted that the statute’s limitation to
commercial activities did not impact the
constitutional analysis. After engaging in a
historical review of laws regulating sexual
conduct, court concluded that there was no
deeply rooted historical right to sexual
privacy.

The majority opinion concludes:

Hunting expeditions that seek
trophy game in the fundamental-
rights forest must heed the maxim
"look before you shoot." Such
excursions, if embarked upon
recklessly, endanger the very
ecosystem in which such liberties
thrive--our republican democracy.
Once elevated to constitutional
status, a right is effectively
removed from the hands of the
people and placed into the
guardianship of unelected judges.

Dissenting Opinion

Circuit Judge Rosemary Barkett opened her
dissent noting that the case was not about
sex or sexual devices, but “the tradition of
American citizens from the inception of our
democracy to value the constitutionally
protected right to be left alone in the privacy
of their bedrooms and  personal
relationships.” She wrote that the majority

erred in construing Lawrence in three
respects.

First, Lawrence overruled Bowers v.
Hardwick, on grounds that the latter had
“misapprehended the claim of liberty there
presented’ as involving a particular sexual
act rather than the broader right of adult
sexual privacy.” Secondly, Lawrence
observed that history is the starting point
and not the ending point in substantive due
process analysis. In cases involving
consensual adult privacy the Supreme Court
has not required a long standing-history.
Finally, she observed that the Court should
revisit its earlier decision in the case on
grounds that Lawrence held that public
morality alone is not a rational basis to
criminalize private sexual activity.

Concluding, she summarized as follows:

For all the reasons explicated
above, Alabama's statute should be
invalidated because it violates a
substantive due process right of
adults to engage in private
consensual sexual activity and
because the state's reliance on
public morality fails to provide
even a rational basis for its law.
Ignoring Lawrence, the majority
turns a reluctance to expand
substantive due process into a
stubborn unwillingness to consider
relevant Supreme Court authority. |
dissent.
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